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The EU doesn’t run prisons.  Why is it interested in detention conditions? 

The European Commission is taking an increased interest in detention because it believes that those 
conditions may begin to affect the smooth operation of its criminal justice powers. 

What are its criminal justice powers, then? 

Besides a large volume of financial support for individual projects and research, the EU has exercised an 
increasing amount of influence on the criminal justice policies of its Member States since 1999, though the 
bulk of justice policy remains where it always was, in the hands of individual Member States’ governments.  
But the EU decided in 1999 to create a ‘Single European Area of Freedom, Security and Justice’, and it 
may legislate on issues that relate to that single area. 

Where the EU does have the power to act is in creating legal mechanisms to facilitate cross-border 
collaboration between the police and judicial authorities, where Member States agree that there is a need 
to do so.  One example was the European Arrest Warrant (EAW), which was introduced in 2004, because 
Member States believed that the old bilateral procedures for extradition were slow and cumbersome.  
Aspects of the EAW have been criticised by civil liberties campaigners, but it has undoubtedly made 
possible a more streamlined and efficient extradition procedure.  There have been other cooperation 
measures since then. 

So does this mean all 27 EU countries now have the same criminal law? 

Not at all.  There are enormous cultural and historical differences between the legal systems of EU 
countries.  Harmonising 27 legal systems would be hideously complex, even if it were politically possible.  
The fact that many European governments want to retain control over ‘law & order’ issues means that 
harmonisation is probably a non-starter. 

How do they make sure they enforce the same principles in this Single European Area, then? 

A simplistic answer is that they don’t.  They define the principles in the EU Charter of Fundamental Rights.  
But Member States vary enormously in how they apply them in practice, so the more complex answer is 
that they do in theory, but not in practice. 

Back in 1999, EU Member States still wanted to have some more efficient forms of investigative and 
judicial cooperation, but they needed a legal framework that avoided full harmonisation.  What they came 
up with as the basis for cooperation was an idea called ‘mutual recognition’, which was borrowed from EU 
law on the single market for goods.  This essentially says: ‘we are a group of like-minded, democratic 
nations; that embodies not only key principles like the rule of law, but also a certain diversity (and respect 
for difference).  So we can simply take it on trust that requests for cooperation from fellow Member States 
are reasonable and appropriate.  We don’t need to worry about reviewing the details.’ 

‘Mutual trust’ is a political fudge, an attempt to get around a difficult problem by pretending that it isn’t 
there.  There is a multitude of unresolved questions.  Take, for example, the age of criminal 
responsibility.  In Belgium it is 18.  In England & Wales, it is 10.  If a Belgian 13-year-old was suspected of 



 
 
 
assaulting a British 13-year-old while he holidayed in London, the Metropolitan Police would be able to 
issue a European Arrest Warrant to secure his rapid surrender for questioning, and the Belgian authorities 
would have to cooperate.  The only reasons they could legally refuse would be if the warrant had been 
improperly requested, or if it was a case of mistaken identity.  Simply by surrendering the suspect, the 
Belgian courts would be forced to take a decision that went against a key legal principle in Belgium: they 
would be sending a child to answer in a criminal court when he could not be held criminally responsible in 
his own country. 

One more thing about mutual trust that is important: the Treaties do give Member States and the 
Parliament, acting together, the right to determine minimum standards in areas where there exist obvious 
and wide differences among Member States, and where the definition of a minimum would help to 
facilitate mutual trust.  Passing such laws is typically a political challenge, but it has happened and it 
could happen again. 

What does all this have to do with detention and prisons? 

Detention conditions are a key issue for mutual trust.  Over the years, the case law of the European Court 
of Human Rights (ECHR) has consistently worked on the principle that a prisoner must not be surrendered 
to another government if there is a credible risk that his or her human rights will be abused by that 
government. 

From December 2011, EU Member States may use the new Council Framework Decision 2008/909/JHA (‘the 
CFD on prisoner transfer’) to move inmates who are foreign (but still EU nationals) to serve their sentences 
in their own country of nationality.  The stated purpose of the CFD on prisoner transfer is that it improves 
rehabilitation prospects, by ensuring that the prisoner is able to access education and other services in his 
or her own language.1 

This assumes that there will be services of equal quality available in all nations’ prisons, which is wishful 
thinking.  All countries in the EU have better and worse prisons within their borders; but in some EU 
prisons, detention conditions are arguably so poor as to constitute a human rights abuse in themselves. 

It’s not that bad in Europe?  Really? 

A brief perusal of inspection reports by the European Committee for the Prevention of Torture (‘the CPT’) 
will make clear the problems in some countries.  And a legal challenge brought to the EAW demonstrates 
the disruption this can cause to EU collaboration instruments. 

Robert Rettinger, a Pole living in Ireland, was arrested under an EAW so that he could serve the remainder 
of an unfinished prison sentence in Poland.  He challenged the EAW on the grounds that detention in 
Poland would subject him to cruel, inhuman, or degrading punishment or treatment – an infringement of 
his human rights under the European Convention.  In its judgment, the Supreme Court of Ireland ruled in 
Rettinger’s favour, citing as evidence for Mr Rettinger’s claims the repeated criticisms of Polish detention 
facilities that have been made by the Council of Europe’s Committee for the Prevention of Torture. 

But that’s just one single case!  How big is the problem, really? 

The legal ground is now open for other detainees to challenge extradition requests.  The number of 
opportunities for such challenges will multiply when the CFD on prisoner transfer comes into effect in 
December, though it remains to be seen whether the actual number of challenges will follow suit.  In any 
case, the dysfunction of a flagship cooperation measure would embarrass the EU. 

                                                   
1 There has been some unease over whether Member States intend genuinely to use the transfer framework as a rehabilitative measure.  
The legislation (which removes the requirement that prisoners must consent to their transfer) is felt by some NGOs to risk being used to 
relieve prison overcrowding by dumping foreign inmates, who are a significant slice of some countries’ prison populations, on other 
states.  Time will tell whether that is the case. 



 
 
 
This matters to the European Commission, among whose tasks is the implementation of EU law.  The 
Commission understands that different standards of detention in some countries undermine the mutual 
trust that is meant to underpin judicial cooperation.  If a judge in country A is asked to review a transfer 
and concludes that detention conditions in country B are likely to threaten the prisoner’s Article 3 rights, 
the case law of the European Court of Human Rights suggests that he or she must refuse the transfer. 

So why is there a Green Paper on this issue? 

The political landscape here is complicated.  Member States (acting through the European Council) tend to 
like measures that help the police and courts do their jobs, but they usually respond half-heartedly to 
measures explicitly targeted at the protection of individual rights, especially if they are costly.  The level 
of investment required to raise detention standards in some countries is enormous, and prison investment 
can be deeply unpopular with voters.  So there is some inertia within the European Council, though it is 
not universal. 

The European Parliament contains the full spectrum of political views, but a cross-party core of committed 
and influential MEPs (on the Civil Liberties, Justice and Home Affairs Committee, or LIBE) has been calling 
for reform for some years.  The Parliament has limited power, though. 

The European Commission, whose job it is to propose and implement EU law, is officially interested only in 
whether EU laws are operating smoothly.  But they do have the power to propose when there should be 
minimum standards where that would help build mutual trust among Member States for each other’s 
justice systems.  But it’s the European Council and Parliament that pass laws, so they have to be 
persuaded that there’s a need for those standards. 

Our contacts among staff at desk-officer level in the Commission are well aware that detention conditions 
are unacceptable in some parts of the EU.  We believe they are consulting on the issue partly to show 
their own bosses that this issue is a priority, that it has public support, and that it is worth taking on the 
challenge of winning over the Member States. 

What does QCEA want the Commission to do?  

We believe the consultation has the potential to shape EU criminal justice priorities in years to come.  We 
have produced our own response to the consultation, laying out our position.  Further details can be seen 
by reading our response. 

What does QCEA want its supporters to do? 

In consultations, it’s good to have a high number of public responses, because they open the debate out 
beyond the usual think tanks and policy aficionados.  It helps show if there is support for NGOs’ positions.  
Sometimes, responses from members of the public can help by explaining how large issues apply from a 
regional or local point of view. 

What we’d ask you to do depends on how much time you have. 

 If you’re pushed for time, please just adapt the model letter with your own name and address, 
and send it to the contact details indicated on page 13 of the Green Paper 

 If you have rather more time, please adapt the form letter more freely, or even write a letter of 
your own, but make sure that you endorse QCEA’s response and draw the Commission’s attention 
to it.  Any local knowledge of the issues covered by the Green Paper, based on your personal 
experience, will be particularly good to include. 

The closing date for the consultation is 30 November 2011.  Please send any questions to Liz Scurfield 
(lscurfield@qcea.org). 


